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l. | nt roducti on

The Chattooga River Watershed Coalition and Messrs. Norman
“Buzz” WIllianms, WIlliam*“Butch” Cay, and WIlliam Steven “W S.”
Lesan (collectively referred to as “petitioners”) seek to
intervene in Duke Energy Corporation’ s |icense amendnent
application to extend the license of its Cconee Nucl ear Station,
Units 1, 2, and 3, for an additional 20-year period. This
application was filed on July 6, 1998, and petitioners submtted
a tinmely request for intervention on Septenber 8, 1998.
Thereafter, petitioners supplenented their intervention requests

by filing an amendnent with an attachnent to their petition on
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Septenber 30, 1998 and by filing a supplenental intervention
petition on Cctober 30, 1998. In their Cctober 30, 1998
suppl enental petition, they also asked for a stay to prepare
anot her suppl enental |ist of contentions.

For the reasons stated herein, petitioners’ requests for

intervention and for a stay are deni ed.

1. Requirenents for Intervention

Before a petitioner may be granted a hearing and allowed to
intervene in NRC proceedings, it must satisfy this agency’s
requi renents for intervention set forth at 10 C F. R
8§ 2.714(a)(1)-(2)(1998). The first requirenent is a show ng that
the petitioner has standing to intervene. To establish the
requi site standing, traditional legal judicial tests are applied
which require the petitioner to show that: (1) the proposed
action wll cause “injury in fact” to the petitioner; (2) the
injury is arguably wthin the zone of interest to be protected by
the statutes governing the proceeding; and (3) the asserted

injury is capable of redress in the proceeding. Yankee Atomc

Electric Co. (Yankee Nucl ear Power Station), CLI-96-1, 43 NRC 1

6 (1996).
In addition, before being allowed to intervene, a petitioner
must proffer at |east one adm ssible contention for litigation.

The standards for adni ssible contentions are set out in 10 C.F. R
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8 2.714(b)(2)(1998). These regulations require that a contention
include a specific statement of the issue of law or fact to be
rai sed or controverted and a brief explanation of the basis for
the contention. In addition, the contention should include a
conci se statenent of the alleged facts or expert opinions which
support it, together with references to those specific sources
and docunents on which each petitioner intends to rely to prove

the contention. See Yankee Atom c Electric Co. (Yankee Nucl ear

Power Station), CLI-96-7, 43 NRC 235, 248-49 (1996). Section
2.714(b)(2)(ii1) also requires that each petitioner present
sufficient information to show that a genuine di spute exists on a
material issue of law or fact. A contention that fails to neet

t hese standards nust be dism ssed, as nmust a contention that,
even if proven, would be of no consequence because it would not
entitle a petitioner to any relief. Section 2.714(d)(2).

The Comm ssion al so has specifically set forth criteria for
the adm ssibility of contentions in |license extension proceedi ngs
in a “Statenment of Policy on Conduct of Adjudicatory
Proceedi ngs,” CLI-98-12 48 NRC 18 (1998). As stated therein:

The scope of a proceeding, and, as a consequence,

the scope of contentions that may be admtted, is

[imted by the nature of the application and

pertinent Comm ssion regul ations. For exanple, with

respect to license renewal, under the governing

regulations in 10 CF. R Part 54, the review of

i cense renewal applications is confined to matters

rel evant to the extended period of operation

requested by the applicant. The safety reviewis
l[imted to the plant systens, structures, and
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conponents (as delineated in 10 CF. R 8§ 54.4) that
will require an agi ng managenent review for the

peri od of extended operation or are subject to an
evaluation of tinme-limted aging anal yses. See 10
C.F.R 88 54.21(a) and (c), 54.29, and 54.30. In
addition, the review of environmental issues is
limted by rule by the generic findings in NUREG
1427, *“Ceneric Environnmental |npact Statenent (CElIS)
for License Renewal of Nuclear Plants.” See 10
C.F.R 88 55.71(d) and 51.95(c).

ld. at 22.

See al so Duke Energy Corporation (Oconee Nuclear Station, Units

1, 2, and 3), CLI-98-17, 48 NRC 123 (1998). (Order referring

heari ng requests for this proceeding.)

[11. The Petitioners’ Standing to Intervene

To establish their standing for this proceeding, petitioners
WIllianms, Cay and Lesan, have filed affidavits stating they are
menbers of the Chattooga River Watershed Coalition (CRAN), and
they and their famlies live, work, recreate, travel, drink
wat er, and eat food produced within 20 mles of the Cconee
Nucl ear Station. M. WIllianms also states he is an enpl oyee and
Executive Director of CRAC and serves as the organi zation’s
of ficial representative.

Each of these individuals also clains that health and
safety, property rights, and personal finances for himand his
famly could be adversely inpacted by the proposed Cconee |icense
anendnent. Danmages to the petitioners could be caused by

accidental radiological releases fromthe facility if the plant
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is allowed to operate for an additional 20 years. |In regard to
this extended operation, they are concerned that the Cconee
Iicense renewal application has unanswered questions regarding
the structural integrity of the reactor and contai nnent buil ding,
the effects of aging and enbrittlement on the reactor vessels and
contai nnent vessels, the resolution of OCconee spent fuel
di sposal, the safeguards for terrorist actions, and the
structural integrity of Oconee to withstand tornados and
eart hquakes. They also claimthat their enjoynent of the
Chattooga River Watershed may be dimnished if the flora, fauna,
air, and aquatic resources of the ecosystem are danaged or
destroyed by such rel eases. They explain that such damage coul d
occur because the Chattooga River Watershed lies within 15 mles
of the Oconee facility at its closest point and that about 90
percent of the Watershed's entire 180,000 acres lies within 30
mles of the facility. See Petitioners’ Supplenmental Filing of
Cct ober 31, 1998 and affidavits attached thereto.
Each of these individuals has authorized CRAC to represent
himin this proceeding. They contend CRAC has standing to
i ntervene as an organization since its mssion (as stated in
Article Ill of its Bylaws) is
[t]o protect, pronpte and restore the natural ecol ogical
integrity of the Chattooga River \Watershed ecosystenm to
ensure the viability of native species in harnony with the
need for a healthy human environnent; and to educate and

enpower communities to practice good stewardship on public
and private |ands.



-6-

They al so claimthat CRAC s educational m ssion could be

di m ni shed or destroyed by an accident at Oconee that causes CRWC
enpl oyees (whose office is in Cayton, CGeorgia -- a town only 30
mles fromthe Oconee facility) “to suffer severe injury and/or
die.” I1d.

Nei ther the NRC staff nor the applicant contest the standing
of these three individuals. NRC Staff Novenber 16, 1998 Response
at 4-5; Applicant Novenber 16, 1998 Response at 3-4. Staff also
acknow edges that CRWC, the organization, has standing to
intervene derived fromits representational capacity on behalf of
its nenbers. However, staff does not believe that CRAC s
standi ng can be based on its own organi zational activities.
Applicant takes the position that CRW does not have either
organi zati onal or representational standing. 1d.

We agree with staff and applicant that these three
i ndi vidual s have standing to intervene. Nuclear Regul atory
Comm ssion case | aw establishes that sufficient potential injury
in fact exists for establishing standing where a contested
i censing action has obvious potential for offsite consequences
and petitioners reside or engage in activities near the nuclear

facility. Georgia Institute of Technol ogy (Georgia Tech Research

Reactor), CLI-95-12, 42 NRC 111, 116 (1995); North Atlantic

Energy Service Corporation (Seabrook Station Unit No. 1), LBP-98-

23, 49 NRC 157, 162 (1998). Potential injury is obvious here
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because the aging and enbrittlenent of the Oconee reactor vessel
and contai nnent alleged by the petitioners could cause accidents
with potential off-site effects to these individuals.?

CRWC al so has standing to intervene. Organizations as well
as individuals may intervene in NRC proceedi ngs. An organi zation
may attenpt to show standi ng through one of its individual
menbers if it establishes that the nmenber w shes to be
represented by the organization and he or she lives or conducts
activities within close enough physical proximty to the nuclear
facility to be potentially adversely affected by the contested

licensing action. See Vernont Yankee Nucl ear Power Corp.

(Vernmont Yankee Nucl ear Power Station), LBP-87-7, 25 NRC 116, 118

(1987); Pacific Gas and Electric Co. (D ablo Canyon Nucl ear Power

Plant, Units 1 and 2), LBP-97-27, 36 NRC 196, 1999 (1992). In

! Al t hough not necessary for a determination in this case,
standing for these individuals can additionally be found based
upon the “proximty presunption” used in reactor construction
permt and reactor operating |license proceedings. In those
proceedi ngs, Comm ssion case | aw recogni zes a presunption that
persons who live, work or otherw se have contact within the area
around the reactor have standing to intervene if they live within
close proximty of the facility (e.g., 50 mles). See Qulf
States Uilities Conpany (R ver Bend Station, Units 1 and 2),
ALAB- 183, 7 AEC 222, 226 (1974); Florida Power and Light Co. (St.
Luci e Nucl ear Power Plant, Units 1 and 2), CLI-89-21, 30 NRC 325,
329 (1989); Detroit Edison Conpany (Enrico Ferm Atom c Power
Plant, Unit 2), LBP-79-1, 9 NRC 73, 78 (1979). We believe that
this recogni zed 50 mle presunption should also apply to reactor
i cense extension cases because |icense extensions allow
operation of the reactor over an additional period of tine during
whi ch the reactor can be subject to sone of the sanme equi pment
failure and personnel error as during operations over the
original period of the |icense.
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this case, CRWNC s representational standi ng has been established
by Messrs. WIllianms, C ay, and Lesan establishing their own
standi ng and authorizing CRAC to represent them Having
established an entitlenment of CRANC to represent these individual
menbers, there is no need to determ ne whet her CRAC has

establ i shed organi zational standing in its own right.

| V. Petitioners’ Contentions

Petitioners have listed four contentions for litigation in
this proceeding. See Petitioners’ Cctober 30, 1998 Suppl enment al
Petition at pp. 3-5. The staff and the applicant oppose al
four. See NRC staff’s Novenber 16, 1998, Response at pp. 8-23;
Applicant’s Novenber 16, 1998, Response at pp. 8-26.

Each of these contentions is set forth below, along wth our
analysis of its admssibility.

Contention 1

As a matter of |aw and fact, Duke Energy Corporation’s
Application for Renewed Operating License for Oconee Nucl ear
Station Units 1, 2, and 3 (hereinafter referred to as
“Application”) is inconplete, and should be w thdrawn and/ or
summarily di sm ssed.

As a basis for this contention, petitioners cite several
Babcock & Wl cox Omers G oup (B&WG generic topical reports,
BAW 2251 and BAW 2248, and an applicant report pertaining to
Cconee |icense extension which are currently under review by the

staff. They also reference a nunber of staff Requests for
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Addi tional Information (“RAIS”) regarding the Cconee application
whi ch apparently are still outstanding. Petitioners’ October 30,
1998 Suppl enental Petition at p. 3. They claimthe inconplete
status of these reports and RAIs renders the application

i nconpl ete, and they assert that meani ngful public and technical
expert review, as well as their ability to litigate this case,
has been inhibited by this lack of information.

W find this contention to be inadequate for failure to
denonstrate, as required by 10 CF. R § 2.714(b)(2)(iii), that a
genui ne dispute exists on a material issue of |aw or fact. Wat
petitioners have done is search the record for instances of
unconpl eted staff review of the Cconee application, and then
assert that the application should be rejected based on these
instances. This argunent fails to recognize that all information
regarding staff review of an NRC |licensing application does not
have to be conplete prior to the tinme the application is
contested at a hearing. “Open itens” regarding a |license
application, which eventually nust be dealt with by staff before
the license can be granted, are not unusual, nor does the fact
that such itens exist, standing alone, provide the basis for a
contention. Indeed, to accept such a contention would be
contrary to the well established principal that contentions
regardi ng the adequacy of staff’s review of a |icense application

(as opposed to the application itself) are inadm ssible in
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licensing hearings. Curators of the University of Mssouri, CLI-

95-8, 41 NRC 386, 395-96 (1995). See also CLI-95-1, 41 NRC at
121-22 and reactor cases cited in fn. 67. Because petitioners
have only shown that staff review is ongoing and have not
identified instances where the application itself is allegedly in
error, Contention 1 nust be rejected.

Simlarly, petitioners’ conplaint that staff’s open itens
prevent adequate public and technical expert reviewis also
unpersuasive. The technical reports in question are part of the
Cconee application and are available for public review
Contentions must be based upon problens with the reports
t hensel ves. After the NRC staff conpletes its review, if
petitioners have problens with staff conclusions, they are then
free to intervene (if their intervention petition has been
previously rejected) and file late contentions in accordance with
10 CF.R 8§ 2.714(a)(1).

The RAIs cited by petitioners also are not appropriate as a
basis for contentions in this proceeding. The subject of RAIS in
I icense extension cases was dealt with in the Comm ssion’ s recent

Calvert diff’s decision. There the Conmm ssion, in holding that

the petitioner’s |ist of RAIs were not appropriate as contentions
in that proceedi ng, stated:

Contrary to NWCs view (Appeal at 7, 21-23), the NRC
staff’s nere posing of questions does not suggest that
the application was inconplete, or that it provided
insufficient information to frane contentions, and NAC
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has cited no | anguage in the RAlI's suggesting ot herw se.
| ndeed, were the application as rife wth serious

om ssions as NEC suggests, then NWC shoul d have no
probl emidentifying such i nadequaci es -- yet NWC has
not done so. What NWC ignores is that RAIs are a
standard and ongoing part of NRC |icensing reviews.
Questions by the NRC regulatory staff sinply indicate
that the staff is doing its job: making sure that the
application, if granted, will result in safe operation
of the facility. The staff assuredly will not grant
the renewal application if the responses to the RAlIs
suggest unresol ved safety concerns.

Baltinore Gas & Electric Conpany (Calvert Ciffs Nucl ear
Power Plant, Units 1 and 2), CLI-98-25, 48 NRC__ , Slip
Qpinion at 20 (Dec. 23, 1998).

This case is simlar to Calvert diffs because the petitioners

here al so have not shown how the presence of these RAlIs evidence
credi bl e safety significance, how the Oconee application is
materially inconplete because of the RAl matters, or how the
application fails to provide sufficient information to frane
contentions. ?

For all of these reasons, Contention 1 is rejected.

2I'n an unaut horized filing dated Decenber 9, 1998 entitled
“New I nformation for the ASLBP to Consider with the Petitioners’
First Supplenental Filing,” petitioners cite several new RAIs
that they claimwere not received by themuntil after the October
30, 1998 filing deadline. According to petitioners, these RAls
support their first three contentions and identify areas where
the application is deficient in providing essential information
for evaluating issues of safety and aging effects. Staff and the
appl i cant have responded that this unauthorized filing does not
materially aid the adm ssion of these contentions. See Staff’s
Decenber 22, 1998 Response and Applicant’s Decenber 21, 1998
Response. W agree. The new RAIs |isted by petitioners are
nmerely additional exanples of areas where information regarding
the application is being sought by staff, and, as such, are
unaccept abl e as contentions or basis for contentions.
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Contention 2

As a matter of |aw and fact, Duke Energy Corporation’s

Application for Renewal Operating License for Cconee

Nucl ear Station Units 1, 2, and 3 does not neet the

agi ng managenent and other safety-related requirenents

mandat ed by | aw and NRC regul ati ons, and therefore

shoul d be wi thdrawn and/or summarily dism ssed.

As basis for this contention, petitioners again point to the
unresol ved status of BAW 2251 and BAW 2248, relied upon in
Contention 1, and also cite owners group reports BAW 2243A and
BAW 2244A as containing unresolved matters referenced in the
Cconee application. However, as in Contention 1, staff’s ongoing
review of reports relied upon in the application cannot be the
basis for a contention. See Contention 1 discussion, supra.
Moreover, petitioners have erred in their reliance on BAW 2243A
and BAW 2244A because these two reports have, in fact, already
been approved by staff. See NRC Staff’s Novenber 16, 1998
Response at footnote 9, Applicant’s Novenber 16, 1998 Response at
14; and staff’s revised Final Safety Evaluation for BAW 2243 and
BAW 2244,

Petitioners also rely on several statenents in the Cconee
application as an additional basis for Contention 2. These
i nclude a statenent concerning section v. 3, 4.3-30 that
applicant will have to provide details to staff about applicant’s
i nspection program However, as a practical matter, this

statenent does not present a problem since, as pointed out by

staff inits response, detailed information regarding applicant’s
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i nspection programis provided in the application at v. 3, 4.3-
29-30. See NRC Staff’s Novenber 16, 1998 Response at 12-13 and
Attachment 1 thereto.

Petitioners also cite a statenent in section v.1, 2.4-28 of
the application which refers to a “one tine inspection” for
applicant’s pressure cladding denonstration program Petitioners
are concerned that performng this inspection in the |icense
extension's early years could overlook “ten years of wear and
tear” on the pressure cladding systemin subsequent years.
Petitioners’ COctober 3, 1998 Suppl enent at 4. However, their
concern i s based on a m sunderstandi ng about this subject. This
statenent refers only to the fact that a single inspection wll
be needed to determ ne whether there have been past cracks in the
stainless steel cladding. It does not refer, as petitioners
evidently believe, to age-rel ated managenment during the period of
extended operation. See Final Safety Eval uation Report for
Clarification of BAW 2244 found in Attachnment 3 of Staff’s
Novenber 16, 1998 Response.

As an additional basis for this contention, petitioners
refer to their statenents in Contention 1. See Petitioners’
Cctober 30, 1998 Filing at p. 3. For the reasons stated in our
di scussion of Contention 1, we do not consider the basis provided

for that contention to be adequate to support a contention.
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Accordingly, we find that petitioners’ Contention 2 is not
adm ssi bl e.

Contention 3

As a matter of |aw and fact, Duke Energy Corporation’s
application for Renewed Operating License for Oconee
Nucl ear Station Units 1, 2, and 3 fails to neet
mandat ed | aw under the National Environnmental Policy
Act (NEPA), and therefore should be w thdrawn or
summarily di sm ssed.

I n proposed Contention 3, petitioners claimthat the Cconee
application viol ates NEPA because it fails to furnish adequate
environnental information regarding the project. They contend,
as a basis for this contention, the specific violation of NEPA
sections 1500.1(b), 1502.2(g), and 1502.21. Section 1500. 1(b)
states that “NEPA procedures nust insure that environnental
information is available to public officials and citizens before
actions are taken.” Section 1502.2(g) states that
“[e]lnvironnmental inpact statements shall serve as the neans of
assessing the environnental inpact of proposed agency actions,
rather than justifying a decision already made.” Section 1502. 21
states that

Agenci es shall incorporate material into an

envi ronnment al inpact statenent by reference when the

effect wll be to cut down on bul k w thout inpeding

agency and public review of the action. The

incorporated material shall be cited in the statenent

and its content briefly described. No material may be

i ncorporated by reference unless it is reasonably

avai l abl e for inspection by potential interested persons

within the tine allowed for comment. Material based on
proprietary data which is itself not available for
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review and comment shall not be incorporated by reference.

As an additional basis, petitioners claimthat the
application constitutes inperm ssible “segnentation” of a project
whi ch contradicts a series of NEPA cases. Finally, they assert
that the application violates NEPA because of the inconplete
RAl s.

This Board rejects Contention 3. As a prelimnary matter,
we note that Sections 1500.1(b), 1502.2(g), and 1502.21 relied
upon by petitioners are Council on Environnmental Quality (CEQ
guidelines codified at 40 C.F. R Part 1500. Although the NRC
considers CEQ guidelines (see 43 Fed. Reg. 55978-56007 (Novenber
29, 1978)), it is not bound by themif they substantively inpact
on the way the NRC perforns its regulatory functions. 49 Fed.
Reg. 9352 (March 12, 1984). 1In the first instance the NRCis
bound by 10 CF. R Part 51 to inplenment NEPA. Petitioners have
not contended, nor attenpted to show, that applicant’s
envi ronnental report does not neet the specific requirenents of
10 C.F.R § 51.53(c).

More inportantly, petitioners have failed to provide an
adequate basis for these NEPA clains to neet the requirenents of
10 CF.R 8§ 2.714(b)(2). Their only basis for alleging a Section
1500. 1(b) violation (i.e., that information nust be nmade
avai |l abl e before decisions are nmade) is a general reference to

Contentions 1 and 2. But as we have already discussed, relevant
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information regarding the license extension was nmade publically
avai l able in the Cconee application, and the pending staff review
of portions of the application does not alter the availability of
this basic information.

Nor has sufficient information to establish a Section
1502.2(g) violation (i.e., requiring that environnental inpact
statenents assess inpacts rather than justifying a decision
al ready nmade) been nade available. |In support of this assertion,
petitioners refer to their “discussion of M S. Tuckman’s
application submttal letter.” But that discussion in
petitioners’ Cctober 30, 1998, filing at page 2 only makes vague
reference to an all eged cl ose-working rel ati onship between
applicant and the NRC and does not appear to be related to a
possi bl e Section 1502.2(g) violation. Simlarly, the Section
1502. 21 al l egation | acks adequate basis because it is not clear
what petitioners are referring to regarding the incorporation of
materials by reference into environnmental inpact statenents.

So too, petitioners’ “segnentation” argunent is inadequate
to provide an adm ssible basis. “Segnentation,” as it pertains
to NEPA, occurs when environnental review of the total effects of
a project is thwarted because portions of the project are dealt

with separately. See Gty of Rochester v. United States Postal

Service, 541 Fed. 2d. 967, 972 (2d G r. 1876). Here, petitioners

seem to suggest that applicant has intentionally del ayed
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conpleting certain portions of the application to avoid an
assessnment of its overall effects. However, this argunent fails
because applicant has filed a license application with the staff
for Oconee addressing required environnental issues. Petitioners
coul d have all eged deficiencies in applicants’ treatnent of these
i ssues, but instead, as basis for their contentions, nerely
listed certain “open itens” in the application which are not
acceptabl e as contentions in NRC proceedings. In fact, these
open itens refer to safety issues which are not even NEPA
rel at ed.

The staff has not inappropriately segnented its treatnent of
t he Cconee application. Thus far, staff has prepared a Generic
Environnental | npact Statenent for License Renewal of Nucl ear
Pl ants, NUREG 1437, 1996 (CEIS) which will generically apply to
the Oconee application, and it wll later issue a plant specific
envi ronment al inpact statenment for COconee which will suppl enent
this GEIS. See 63 Fed. Reg. 50257 (Sept. 21, 1998).
Accordi ngly, no basis has been stated for Contention 3, and it
must be rej ect ed.

Contention 4

The Petitioners submt that the specific issue of the
storage of spent fuel and other radi oactive substances
on the site of the Oconee Nucl ear station nust be
addressed in these proceedings. In addition, the
status and capacity of the current spent fuel storage
facility nust be disclosed and addressed. The real and
potential availability and viability of other Hi gh-
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Level Waste storage sites must be disclosed and

addr essed.

Petitioners’ Contention 4 raises issues related to on-site
storage, transportation, and ultimate di sposal of Oconee spent
nucl ear fuel. However, none of these subjects can provide a
basis for adm ssible contentions in this proceeding.

The Comm ssion’s Regul ations provide that applicants for
operating |icense renewals do not have to furnish environnental
information regarding the on-site storage of spent fuel or high-
| evel waste disposal, |owlevel waste storage and di sposal, and
m xed waste storage and disposal. See 10 CF.R 88 51.53(c)(2),
51.53(c)(3)(i), and 51.95. See also the presunptions in
10 CF.R 8 51.23 regarding high-level waste permanent storage;
and see Table B-1 in Appendix B to Subpart A of Part 51, “Summary
of Findings on NEPA |Issues for License Renewal of Nucl ear Power
Plants” (that includes specific findings on offsite radiol ogical
i npacts of spent fuel and high-1level waste disposal, |owlevel
wast e storage and di sposal, m xed waste storage and di sposal, and
on-site spent fuel storage). Each of these areas of waste
storage are barred as subjects for contentions because 10 C. F. R
8§ 2.758 provides that Comm ssion rules and regul ati ons are not
subject to attack in NRC adjudi catory proceedi ngs invol ving
initial or renewal licensing. In addition, Conm ssion case |aw
hol ds that petitioners are precluded fromlitigating generic

determ nations established by NRC rul emaki ngs. See Pacific Gas
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and Electric Co. (Diablo Canyon Nucl ear Power Plant, Units | and

2), LBP-93-1, 37 NRC 5, 29-30 (1993); Metropolitan Edison Co.

(Three Mle Island Nuclear Station, Unit 1), ALAB-729, 17 NRC
814, 889-90 (1938), rev’ in part on other grounds, CLI-84-11, 20

NRC 1, 4 (1984). See also Private Fuel Storage, L.L.C

(I ndependent Spent Storage Installation), LBP-98-7, 47 NRC 142,
179 (1998). Petitioners have not offered any showi ng of speci al
circunstances to establish the adm ssibility of Contention 4 by
denonstrating that the application of these regul ati ons does not
serve the purpose for which these regul ati ons were adopted. See
10 CF.R 8§ 2.758(b). Thus, the areas of this contention dealing
w th spent fuel storage at the Cconee facility and at off-site
facilities are not appropriate subjects for contentions.

The transportation of spent fuel rods fromthe Oconee
reactor to an off-site storage site also is not a permssible
subject for a contention in this proceeding. In SRM MB70612
dat ed January 13, 1998, the Comm ssion directed staff to proceed
with a generic rulemaking for the transportation of high-I|evel
waste. Init, the Comm ssion also stated that |icense renewal
applicants woul d not have to include these transportation issues
in their applications if the rul emaking would not delay the
license renewal application. See SECY-97-279 and SRM MB70612
attached to Staff’s Novenber 16, 1998 Response as Attachnent 2.

Al t hough this board is not bound by Comm ssion SRVs, we agree
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with the general concept that it would be counterproductive to
litigate issues which are being treated in an ongoi ng generic

rul emaki ng unl ess there is good reason to do otherw se. As the
Commi ssion has recogni zed, delay to a |license extension
proceedi ng woul d provide a good basis for requiring treatnent of
the fuel transportation issue in the application and not awaiting
conpletion of the transportation rul emaki ng. However, because
this rul emaki ng comenced on January 13, 1998 and will becone
effective no later than Septenber 1999, it is clear that the

rul emeking will not delay the Decenber 2000 conpletion of the
Cconee |icense renewal proceeding. See NRC Staff Response of
Decenber 2, 1998 and affidavit of Donald P. Cleary attached
thereto. No other good reasons are apparent as to why high-1evel
transportation information should be included in the Cconee

appl i cation.

V. Petitioners Request for a Stay
In their Cctober 30, 1998 filing, petitioners request that
t hese proceedi ngs be stayed pending their review of staff’s RAls
and the applicant’s responses. As part of this request, they ask
that they be given 90 days after applicant’s responses to file a

suppl enental list of contentions.® W deny this request.

*Related to this request is petitioners’ conplaint that they
have had insufficient time to prepare their case because of the
huge nunber of docunents in the Oconee application. They claim
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Standards for granting stays in NRC adjudi catory proceedi ngs are
set forth in 10 CF.R § 2.788. These include a consideration
of :
1. Whet her the noving party has made a strong show ng that
it islikely to prevail on the nerits;
2. Whet her the party will be irreparably injured unless a

stay is granted,

inthis regard that the tight schedules in this proceeding
severely conprom se neani ngful public review. Petitioners’
Cctober 30, 1998 filing at p. 2. Applicant responds that the
Cconee application has been publicly avail able for at |east four
mont hs (see 63 Fed. Reg. 37909, July 14, 1998) and that nost of
t he conpl ai ned-about materials are unrelated to the Cconee
Iicense renewal . Applicants Novenber 16, 1998 Response at p. 27.
Applicant also clains that petitioners’ conplaints are at odds
with the NRC s Cat awba deci sion where the Conm ssion stated:

VWhile we are synpathetic wwth the fact that a party may
have personal or other obligations or possess fewer
resources than others to devote to a proceeding, this
fact does not relieve that party of its hearing
obligations. Statenment of Policy on Conduct of Licensing
Proceedi ngs, CLI-81-8, 13 NRC 452, 454 (1981) (“Statenent
of Policy”). Thus an intervener in an NRC proceedi ng
must be taken as having accepted the obligation of
uncovering information in publicly avail able docunentary
material. Statenments that such material is too
vol umi nous or witten in too abstruse or technical

| anguage are inconsistent with the responsibilities
connected with participation in Conm Sssion proceedi ngs
and, thus, do not present cogni zable argunents.”
(Enmphasi s added)

Duke Power Conpany (Catawba Nuclear Station, Units 1 and
2), CLI-83-19, 17 NRC 1041, 1048 (1983).

We agree that petitioners’ conplaints about scheduling
obligations and the size of the record in this proceedi ng do not
excuse themfromtheir hearing obligations.
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3. Wet her the granting of a stay woul d harm ot her

parties, and

4. Where the public interest |ies.

Al t hough petitioners briefly mention potential irreparable injury
to thenselves in their Decenber 8, 1998 filing (at p. 2), they do
not address the three other standards in their request for a
stay. However, even if addressed, it is apparent fromthe

di scussi on bel ow that they would not neet their burden in
obtaining this stay.

Wth respect to the first criteria, there is no basis for
concl uding that petitioners would have success on the nerits.
First, as we have already indicated, the fact that the staff
review process i s ongoi ng does not establish a |egal deficiency
in the agency’s licensing process. This is particularly so given
the fact that RAIs can be the subject of late-filed contentions.
Further, there is no reason for concluding that petitioners’
review of the RAIs and responses thereto would result in a valid
contention, nmuch | ess be successful on the nerits after
[itigation.

Simlarly, for criteria two and three regarding irreparable
injury or harmto the parties, we have no basis to conclude that
petitioners will be irreparably injured or harmed by failing to
review applicant’s responses to RAIs. In their Decenber 9, 1998

filing, petitioners contend that their interests in protecting
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and pronoting the natural ecological integrity of the Chattooga
Ri ver Wat ershed woul d be irreparably danmaged should a nmaj or
radi ol ogi cal accident occur. This claim however, is far from
conpelling given their failure to allege specific problens with
the Oconee |icense application that m ght cause such an event.

Mor eover, speculation that the RAIs may | ater reveal potenti al
probl ens does not constitute a reasonable |ikelihood of
irreparable injury for purposes of a stay. Applicant, on the

ot her hand, may be harnmed if its license extension application is
not tinmely resol ved.

Finally, criteria four, regarding where the public interest
lies, also weighs against petitioners. There is a public
interest in assuring that petitioners receive a fair opportunity
to present their contentions about a |license application. At the
sanme time, however, the public interest requires the tinely
conpl etion of adjudicatory proceedings. For this particular
proceedi ng, the Conm ssion enphasized this point by establishing
mlestones for its tinmely conpletion, including a directive that,
wi thin 90 days of the date of their Septenber 15, 1998 Order, the
Li censing Board will reach a decision on intervention petitions
and adm ssibility of contentions affecting the public health and
safety al nost three decades in the future. CLI-98-17, Slip
Opinion at 5. |If petitioners’ extension request is granted, not

only will the Conmi ssion’s mlestone be m ssed, but conpletion of
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the remai nder of the proceeding could be del ayed because of

additional tinme necessary to resolve new contentions and to

conduct possible discovery and litigation related thereto.
Thus, because each of the standards for evaluating stays

wei gh against the petitioners, their request is denied.



- 25-

VI. Concl usion

For all the foregoing reasons, we find that petitioners have
standing to intervene. However, because their proffered
contentions fail to nmeet the requirenents for admssibility,
their request for intervention is denied. Consequently, this
proceeding is term nated.

Wthin ten days of service of this Menorandum and O der,
petitioners may appeal this Menorandum and Order to the
Commi ssion by filing a notice of appeal and acconpanying brief in
accordance wwth 10 CF. R 8§ 2.714a (1998).
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